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aes if not all, of the governments participating 
in the constitutional review process recognize the challenge 
the search for an amending formula poses. ‘Agreement on an 
amending formula means much more than agreement on the pro- 
cedure through which change will be accommodated: it means, 
within certain limits, agreement on the division of powers. 
An amending procedure necessarily structures or categorizes 
the powers of the two orders of government and provides, 
ageaal Within certain limite,.ine framework for, and the 
parameters of future changes. 

This may explain the reluctance some governments 
expressed about the desirability of reopening the search for 
an amending. formula before discussion and negotiation resolved 
the fundamental questions associated with the division of 
powers. ~ihe Government of Canada, for example, argued force= 
fully that an amending procedure should be the final consti- 
tutional item, one which could be addressed when agreement 
had been reached on most or all of the other outstanding 
questions, and particularly those which melated to the 
division of powers. Moreover, previous attempts to determine 
an amending formula had demonstrated the difficulty of striking 
an peeentanle balance between rigidity and flexibility within 
the formula, and of obtaining a solution which possessed the 
durability necessary to advance beyond the proposal stage. 

In spite of these obstacles, or perhaps in part as 
a result of era discussion on an amending formula has been 


reopened. Some governments undoubtedly view the search for 
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_an amending formula as more than a means of resolving the 
question of how future changes will be accommodated. It may 
be a vehicle through which the division of powers might also 
be resolved. 

if our experience with the Fulton-Favreau formula is 
at all helpful, any amending formula must differentiate 
between two or more categories of powers. At a minimun, 
there will have to be two methods for changing different 
parts of the constitution. Some clauses will require unan- 
imity and others may be altered by some lesser combination 
©f governments. It follows, therefore, that before agree- 
ment can be reached on an amending formula, the two orders 
of government will have to, decide which sections and powers 
pre suriieventiy iieortant to requires unanimity and which 
powers may be amended by fewer than the eleven governments. 
Furthermore, if the two orders of government find that the 
unanimity-majority dichotomy does not adequately express 
gradations of importance, it may be necessary to divide, the 
SUnStitution further om the basis of obNner criteria. This 
exercise could lead to tentative agreement on the powers of 
the two orders of government and would be, one could argue, 
a far more acceptable method of deciding jurisdiction than 
the alternative, negotiation of each power (or subject) 
without any notion of where the particular power stood in 
relation to future changes. The amending formula and division 
of powers grid (for the amending formula categorization is 


basically a power grid) would provide a functional framework, 
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relating powers in a particular category to the appropriate 
ending ae esi eee eae involved unanimity, a majority 
or some other combination. 

Construction of an amending formula power grid -- 
dividing powers into several categories for the purpose of 
applying different amending mechanisms -- would have the 
participant goer ente decide the importance of powers, 
and establish linkages between the various categories and 
amending mechanisms. When all of the powers had been 
evaluated, the result should be an amending formula power 
grid which more or less accurately reflected the relative 
importance attached by the two orders of government to the 
Various powers in their respective spheres of jurisdiction. 

However, the amending formula power grid, with impor- 
tance as the only criterion, would say nothing about which 
order of government had jurisdiction over which power. A prior 
question, it would seem, is “What. criterion or criteria can be 
employed to divide powers between the two orders of govern- 
ment?" In 1867 the answer would have been "importance." The 
great functions of government, together with the principal 
sources of revenue, were réserved to the general legislature, 
while the minor or less important functions of government, 
fogether with the less important sources of revenue, were 
geetqned to the regional legislatures. 

But the answer to the question of criteria today is not 


so obvious. The minor or less important functions of 


government in 1867, such as education, health and welfare, 
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are now at least as important as the so-called great functions 
Of government were in-1867. The challenge, then, is to develop 
a-ecriterion of criteria. which can impartially differentiate 
between the powers of the two orders of government without 
compromising the traditional role of either. 

One criterion which is given some recognition in the 
Brittsh North Amerve@ Aet,) 1067, 1s the’ territorial Gimension 
of federalism. The Fathers of Confederation spoke of matters 
of a merely local or private nature in the provinee. If this 
criterion was given full recognition, the powers of the two 
orders of government could be divided on the basis of the 
state-interstate principle. Powers exercisable wholly within 
the state would be assigned to the eee and powers 
which involved interstate or international activities would 
be reserved to the general government. 

The division of powers which resulted from the 
application of the state-interstate principle would not be 
radically different from the existing division. Se decneiss 
all powers could be affected by the application of the 
principle, since there are both local and national dimensions 
to their exercise. But some of the more obvious powers which 
Might be scrutinized closely by the two Reece of government 
include banking, pollution, the criminal law and the consti- 
Euition Wa. COULES OL. cramanal’ jurisdiction, unemployment 
insurance, and those parts of marriage and divorce, liquor 
control, Sunday observance and criminal trade practices 


powers currently under federal jurisdiction. Another example, 
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-the trade and commerce power, might be used to illustrate how 
it would be possible to differentiate between the federal and 
provincial aspects of a particular power. The determination 
of jurisdiction should involve an evaluation of the national 
interest. 

ij there exicre Q@ elecar danger that the national 
tnterest would be deletertously affected by the econttnuatton 
of provinetal jurisdiction over a partteular industry, then 
jurisdiction should be vested in the federal government. 

A method of determining eeenes the national interest was 
endangered might be incorporated into the amending formula. 

The federal government's jurisdiction over inter- 
national affairs would remain intact, and the regional govern- 
ments would retain, within the federal framework and under 
federal tutelage, the right to conclude treaties in respect 
Or Matters which fall under their jurisdiction. The federal 
government would continue to participate in relations the 
provincial governments have with foreign states, and it, could 
not, of course, bind the provincial governments in respect of 
matters which fall under their jurisdiction. 

Conformity to the state-interstate principle need not 
mean a return to the "water-tight compartments"view of feder- 
alism in which each order of government operates independent 
er the cther in 1ts own spnere of jurisdiction. The need for 
collaboration and co-operation would not be diminished as a 
result of these changes. On the contrary, conformity to the 


state-interstate principle, coupled with a number of amending 
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formula provisions which would give increasing recognition to 
Jurisdictional overlapping and interdependence, almost certainly 
would mean an expansion of intergovernmental consultation and 
co-operation. 

The amending formula provisions designed to give more 
Pevogni tion *o the reality of Canadian federalism, the growing 
interdependence of the two orders of government, involves 
establishing, for the purpose of accommodating changes, cate- 
gories of powers which are neither exclusively federal nor 
exclusively provincial. One way to conceptualize this category 
Of powers 1S £0 think in terms of either federal or provincial 
Jurisdictional primacy vts-a-vts a particular power. The 
Primary, oF Tigrsc claim upon jurisdiction over a particular 
power is either federal or provincial, and either the federal 
Or provincial governments may have a supplementary claim, 
subject to the approval of the order of government with primary 
WULLSAlelLiOn, WON an aspect, or part of the particular power. 
For example, education is one power within the category where 
provincial primacy applies. The federal government might have 
a legitimate interest with respect to one aspect of education, 
such as retraining or vocational education, and could obtain, 
subject to the approval of the provincial governments, limited 
Hiristiceion CO .inltiale policy or establish programs: in rela- 
tion to retraining or vocational education. 

Tt should be noted that the “primacy” designation is 
not intended to compromise either order of government's 
jurisdiction over powers which might be included in this 


category. To take the example a step further, jurisdiction 
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Over education remains provincial, except to the extent 
responsibility nas been assumed, with the approval of the 
provincial government or governments, by the federal government. 

Me “orimacy Of Jurisdiction ~concept should enable 
governments to view the division of powers more realistically. 
Jurisdictional primacy Beret ic dae the fragmenting of powers 
that the federal government's spending power has produced. 
Furthermore, it accepts the proposition that interdependence 
is an integral part of. modern federalism. But it goes beyond 
that: it seeks to make jurisdictional incursions explicit and 
to provide a peter cogs form Leqivtuimizing them. 

From, @ provincial Standpoint, Gone of the most objec- 
tionable aspects of the federal government's use of the spending 
power is the distortion Bere tae it tends to produce. The 
primacy (Of. Juri sdrction principle might effectively bring an 
end tO this problem. Instead of proposing a shared-cost pro- 
gram, the federal government could suggest to the provinces 
that the national interest required it to assume jurisdiction 
over one aspect of a provincial power. Whether the proposal 
was accepted or rejected would depend upon the extent to which 
the federal government was able to secure provincial support. 
in effect the federal government would have to justify ats case 
to the provincial governments. 

It may be that the change of Jurisdiction is either of 
a pence oa or permanent nature. One amending formula mechan- 
ism could be designed to facilitate a temporary change while 
another mechanism could be designed to facilitate permanent 


change. The temporary change mechanism might take the form 
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of the Fulton-Favreau Provision for delegation or a similar 

yet more flexible arrangement, while the permanent change 
mechanism might take the form of some tee which gives 
Lecogmation tOsiCanada's cultural cuality and regional interests. 

Oueber = linguistic and cultural distinctiveness pose 
Special problems for mathematical amending formulae. It may 
Mot be enough to provide, as does the Fulton-Favreau formula, 
that an amendment to the constitution may be carried by a two- 
Eno rds Majoraty of the provincial governments and fifty per 
Verne Oot the popilatiom, particularly if an amending formula 
does not require unanimity for the amendment of those powers 
Gontained in Sections 92 and 93 of the British North America 
Bet.) itt may be necessary to build greater protection for 
Quebec into an amending formula. 

Biculturalism in Canada is a reality and it seems 
likely that any proposed amending formula which does not give 
Recognition tO this facti wii noc command the unanimous Support 
required to obtain approval for an amending formula. Bicul— 
turalism in relation to an amending formula may be recognized 
in one of several ways. At the outside, it may mean an abso- 
lute veto for Quebec over any proposed permanent jurisdic- 
tional change, or a qualified veto for Quebec over any tem- 
porary change through delegation. Alternatively, it may mean 
a qualified veto for Quebec over any proposed permanent jur- 
isdictional change. A provision could be included in an 
amending formula to give Quebec, or some other combination 
of provinces, the right to declare-a proposed amendment an 


important question, requiring unanimity. A third alternative 
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Might give Quebec, in combination with one or two other 
provinces, the right to veto a proposed amendment. Another 
alternative might make optional the application of any 
amendment in the province of Quebec. 

Depending upon what kind of an arrangement was 
worked out to give recognition to Canada's biculturalisn, 
it might be desirable to group several of the English- 
speaking provinces together, on a regional basis, to provide 
Eee Tenet of balance within the amending formula, in terms 
of geography and Rene oe Quebec might feel more secure 
if amending formula votes were allocated on a regional basis, 


with the requirement that the unanimity principle applied 


within as well as among the regions.. 
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The Government of Alberta's proposals for a division 
of powers grid are outlined on the following pages. The grid 
is structured in such a way as to make it possible to tie in 
the various categories with the mechanisms developed for an 
amending formula. It should also be noted that the grid differs 
from others in that it makes no reference to consultation, 
compulsory or otherwise. It is assumed that on the topic 
of Mechanisms of Intergovernmental Relations the question of 
‘consultation will be dealt with and resolved to the satis- 
faction of the various governments. 

The division of powers grid is tentative and should 
not be considered the Government of Alberta's final position 
with respect to the suaeis ehen of the powers enumerated 


therein. 
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{na re PROVINCIAL FEDERAL 
SUBJECT UNANIMITY PRIMACY CONCURRENT 


PRIMACY 
Constitution X 
Internal Federal Constitution, 
Internal Provincial Constitution, 
Fundamental Rights X 
Language Rights m4 
Amending Formula X 
Criminal Law | | Ly 
Pepe citution of Courts of Criminal 
Jurisdiction X 

Administration of Justice X 
Penitentiaries X 
Reformitories . X 
National Defence X 
Internal Security | X 
Bankruptcy and Insolvency X 
Monopoly and Restrictive Trade X 
Taxation X 
. 3 - 
Banking System - | X 
Other Financial Institutions X 
Interest X 
Bills of Exchange and Promissory Notes X 
Legal Tender | ‘Xx 
Incorporation of Compantes and Societies 

(National objectives) x 
Incorporation of Companies and Societies 

(Provincial objectives) X 
Public Debt and Public Borrowing 


(National) 


| PROVINCIAL 
SUBJECT UnanImity * Pppy Macy CONCURRENT 
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Public Debt and Public Borrowing 
(Provincial) 


Public Service (National) 
Public Service (Provincial) 
Public Lands (National) 
Public Lands erp eee 
Private Property 

Postal Service 

Statistics, Census 

Weights and Measures 
Patents, Copyrights 


Trade and Commerce 
Interstate & Licensing 


Trade and Commerce 
Intrastate & Licensing 


Transportation = imlLerstace 
Transportation - Intrastate 
Communications 

Agriculture 

Agricultural Marketing, Peed and Drugs 
Territorial Waters 

Shipping and Navigation 
Quarantine 

Marine Hospitals 

Fisheries 

Industrial Relations 
Salaries and Wages 


Prices 


SUBJECT 


soeeiemestieeninetnemenmeneemenenees 


Housing 

‘Municipal Affairs 
Urban Development 
Recreation 

Resource Development 
Resource Management 
Resource Conservation 


Pollution Control and Environmental 
Management 


ly 
Energy 
Education 


Science and Technology 


Culture 


Welfare 
Unemployment {nsurance 
Pensions 
Workmen's Compensation 
Marriage and Divorce 
Immigration 
Naturalization 
Foreign policy 
International Re teetons 
International Trade 
Economic Policy 

2. 
Equalization 
Spending power 


Regional Disparities 
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Amendable by the federal government, subject to the provision 
for mandatory consultation where proposed changes affect 
provinces. 


Amendable by the provincial government, subject to the pro- 
vision for mandatory consultation where proposed changes 
affect the federal government. 


ft is anticipated that taxation powers will be divided between 
the two orders of government so as to, first, balance the 
resources and responsibilities of the two orders of government, 
and second, ensure that this balance is maintained over time. 
ft might be desirable to allow both orders of government to 
impose direct and indirect taxation, provided safeguards were 
established to prevent interprovincial trade barriers, double 
taxation and the ''tax jungle'' problem. 


With respect to powers in the concurrent jurisdiction category, the 


question of paramountcy, it is assumed, will be decided through 
negotiations between the two orders of government. 


Economic policy, equalization, the spending power and regional 
disparities are not amendable to categorization on the basis of 
which order of government should have jurisdiction. We would 
expect to see some provision incorporated into the text of the 


constitution which expressed a consensus of the views the various 
governments hold on these subjects in relation to the objectives 
the two orders of government desire to pursue. 
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